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The appellant’s issue is not moot. The appellant has made bail 
but he was never appealing the amount of his bail. Instead, he 
was appealing the trial court’s power to make him post addi-
tional bonds. That he posted additional bonds does not render 
moot his challenge to the trial court’s power to hold him to those 
bonds.  

 During this bail appeal the appellant has posted bail and been re-

leased. Ordinarily, posting bail would render moot a bail appeal. But this 

is no ordinary bail appeal.  

 Shortly after being arrested, the appellant posted a bond in the 

amount set by the first magistrate to hear the case. But when the case 

was assigned to a trial court the trial judge determined bail had been set 

in an insufficient amount. Under the authority of Code of Criminal Pro-

cedure Article 17.09, the trial court ordered the appellant rearrested and 

required him to post additional bonds. The First Court reversed that 

decision, but this Court granted the State’s PDR. Two days after this 

Court set a submission date, the appellant posted additional bonds and 

was released from jail.1 He has asked this Court to dismiss the case as 

moot, but then he filed a letter suggesting perhaps the case is not moot 

after all. 

                                      
1 The appellant says he has requested supplemental records from the district clerk. 
The State has attached certified copies of the appellant’s new surety bonds to this 
motion, and represents that, according to the State’s records, the appellant was re-
leased from jail on November 21.  
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 The State agrees with the appellant’s letter, or at least the second 

half of it: This case is not moot. The issue here—whether the trial court 

could require the appellant to post additional bonds—is conceptually 

different from prior bail appeals that have been dismissed as moot. 

 The general rule is that “where the premise of a habeas corpus 

application is destroyed by subsequent developments, the legal issues 

raised thereunder are moot.” Bennet v. State, 818 S.W.2d 199, 200 (Tex. 

App.—Houston [14th Dist.] 1991, no pet.). This rule has been used to 

dismiss bail appeals primarily in two circumstances. The first is where 

the defendant is convicted during the appeal. See, e.g., ibid; Ex parte 

Norvell, 528 S.W.2d 129, 130 (Tex. Crim. App. 1975) (dismissing as 

moot habeas appeal where defendant complained about denial of appeal 

bond, but conviction was affirmed and mandate issued during pendency 

of habeas appeal). The second is where a defendant challenges the 

amount of bail but the trial court lowered the amount of bail during the 

appeal and the defendant made the reduced bail. See, e.g., Ex parte Guer-

rero, 99 S.W.3d 852, 853 (Tex. App.—Houston [14th Dist.] 2003, no 

pet.); Ex parte Irsan, No. 01-16-00315-CR, 2017 WL 769896, at *1 

(Tex. App.—Houston [1st Dist.] Feb. 28, 2017, no pet.) (mem. op. not 
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designated for publication) (withdrawing original opinion and dismiss-

ing appeal as moot where trial court reduced bail and defendant was 

released before issuance of original opinion).  

 In both circumstances it makes sense to dismiss the case as moot 

because the underlying controversy has been “destroyed.” In the cases 

of conviction, the defendant was no longer eligible for release. In the 

cases of reduced bail, the only issues in those cases was whether the 

original bail amount was reasonable, but when the amount of bail was 

reduced the original question was no longer an active controversy.  

 Here, though, the appellant’s appeal challenges the trial court’s 

power to force him to obtain a second bond at all. A ruling in his favor 

would reinstate the original bond amounts and mean that he and his 

sureties would be discharged from $110,000 of bond liability.  

 To avoid a finding of mootness, the complaining party in a suit 

must maintain standing throughout the litigation. See Friends of the 

Earth, Inc. v. Laidlaw Envtl. Services (TOC), Inc., 528 U.S. 167, 189-92 

(2000) (discussing interplay of mootness and standing). Mootness is a 

doctrine that helps courts stay within their jurisdictional boundaries. If 

a complaining party would not benefit from a ruling in its favor, any 

resulting opinion is an advisory opinion. See Pfeiffer v. State, 363 S.W.3d 
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594, 601 (Tex. Crim. App. 2012) (explaining that Texas appellate courts 

are “without authority” to issue advisory opinions).  

 Here, a ruling from this Court in the appellant’s favor would not 

be an advisory opinion because the appellant would be released from 

the restraint of the additional bonds the trial court required him to post. 

See Ex parte Robinson, 641 S.W.2d 552, 553 (Tex. Crim. App. 1982) (“A 

person who is subject to the conditions of a bond is restrained in his 

liberty within the meaning of Article 11.01.”). The legal issue the ap-

pellant raised from the beginning—whether the trial court abused its 

discretion in making him post additional bonds—is still a live question. 

 Without claiming its legal research is exhaustive, the State has 

found only one opinion where an appellate court dismissed a bail appeal 

because the defendant got a bond in the amount he originally chal-

lenged. In Ex parte Armstrong, No. 02-15-00180-CR, 2015 WL 5722821 

(Tex. App.—Fort Worth Aug. 26, 2015, no pet.)(mem. op. not desig-

nated for publication), the defendant claimed $15,000 was excessive 

bail, but he made bail while the appeal was pending. Without citing any 

on-point authority, the Second Court held that the issue was moot. It 

added: 
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We have found authority for the proposition that a person 
who is subject to the conditions of a bond is restrained in 
his liberty for purposes of habeas corpus. See Ex parte Rob-
inson, 641 S.W.2d 552, 553 (Tex.Crim.App. [Panel Op.] 
1982). However, Appellant is not complaining about the 
conditions of his $15,000 bond. In his brief, Appellant asks 
that he be released from jail on a personal bond or a zero-
dollar bond. Appellant is not arguing he should be released 
free of any bond whatsoever; that is, he is not complaining 
about the restraints on his liberty that a bond would other-
wise impose on him assuming he were able to post a bond. 
Accordingly, there are no issues for the court to resolve. 
  

Id. at *3.  

 That analysis misses the forest for the trees. There are lots of 

things called bond “conditions”—e.g., no-contact orders, GPS monitor-

ing—but the biggest condition of bond is that you are financially liable 

if you don’t show up to court. Armstrong was still subject to that condi-

tion, as is the appellant. 

 A case like Armstrong is also distinct from this case because Arm-

strong claimed his bail was excessive. Here, the appellant is challenging 

the trial court’s power to require the additional bonds, not the amount 

required. In a case where a defendant claiming his bail is excessive, the 

fact that he made bail is very strong evidence he is wrong. In a case 
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where the defendant is challenging the trial court’s power to require ad-

ditional bonds at all, whether he can make the additional amount is not 

relevant.  

Conclusion 

 This Court should deny the appellant’s motion to dismiss because 

this case still presents an active controversy.  
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Appendix: Appellant’s New Surety Bonds 
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